IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHAEL REI'S, SR and

LAWRENCE J. KATZ, on Their Omn
Behal f and as Assi gnees of
Weaver Nut Conpany, Inc.,

Cvil Action
No. 05-CV-01651

Plaintiffs
VS.

BARLEY, SNYDER, SENFT
& COHEN LLC.,

Def endant

N N N N N N N N N N N N N

VERDI CT

NOW this 30'" day of Septenber, 2009, upon

consideration of the non-jury trial held July 7-9, 11, 16-18,

21-23, 25, 28-29, August 6-8, 11-15, Septenber 9-12, 18, 23-26,
Novenber 14, 2008, and January 13-15 and 27, 2009; after closing
argunents; upon consi deration of the testinony and evi dence
adduced at trial; upon consideration of the pleadings and record
papers; upon consideration of the parties’ post-trial

subm ssions; and for the reasons expressed in the acconpanyi ng
Adj udi cation, including Findings of Fact, Conclusions of Law, and

Di scussi on:

| find in favor of defendant Barley, Snyder, Senft &
Cohen and against plaintiffs Mchael Reis, Sr. and Lawence J.
Kat z, individually, and as assignees of the rights of Waver Nut
Conpany on all clains contained in their Arended Conplaint filed
April 12, 2006.



IT IS ORDERED that the derk of Court shall renove this

case fromcivil suspense.

| T 1S FURTHER ORDERED that judgnment is entered in favor

of defendant Barley, Snyder, Senft & Cohen and against plaintiffs
M chael Reis, Sr. and Lawrence J. Katz, individually, and as
assignees of the rights of Waver Nut Conpany on all clains

contained in their Arended Conplaint filed April 12, 2006.

I T IS FURTHER ORDERED that the Clerk of Court shal

mark this matter closed for statistical purposes.

BY THE COURT:

[ s/ Janmes Knoll Gardner

Janes Knoll Gardner

United States District Judge
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APPEARANCES:
LYNANNE B. WESCOTIT, ESQUI RE
On behal f of Plaintiffs
ARTHUR W LEFCO, ESQUI RE
AARON E. MOCORE, ESQUI RE
On behal f of Def endant

* * *
ADJUDI CATI ON

JAMVES KNOLL GARDNER, United
States District Judge

The undersi gned presided over a 35-day non-jury
trial'in this matter on July 7-9, 11, 16-18, 21-23, 25, 28-29,
August 6-8, 11-15, Septenber 9-12, 18, 23-26, Novenber 14, 2008,
January 13-15 and 27, 2009.
There are six clainms in plaintiff’s Amended Conpl ai nt
for adjudication, brought by plaintiffs Mchael Reis, Sr. and
Lawence J. Katz in either their individua
capacity or as assignees of the rights of Waver Nut
Conpany, Inc. against defendant Barley, Snyder, Senft &
Cohen, LLC. They are as foll ows:

Count I: (1) breach of fiduciary duty brought by

1

By ny Menorandum and Order dated March 27, 2008, | granted the Motion of
Def endant, Barley Snyder, LLC to Strike Plaintiffs’ Demand for Jury Tri al
which notion was filed July 13, 2007.



plaintiffs Reis and Katz as assignees of the rights of Waver Nut
Conpany, Inc. (“Conpany”); (2) aiding and abetting breach of a
fiduciary duty brought by Reis and Katz individually; and

(3) aiding and abetting breach of a fiduciary duty brought by
Rei s and Katz as assignees of the Conpany.

Count 11: (4) professional negligence against Barley
Snyder, brought by Reis and Katz as assignees of the Conpany.

Count IV: (5) tortious interference with contractual
rel ati ons agai nst Barley Snyder, brought by Reis and Katz as
assi gnees of the Conpany.

Count VI: (6) breach of contract brought agai nst
def endant Barl ey Snyder by plaintiffs Reis and Katz in their
capacity as assignees of the rights of the Conpany.

For the reasons expressed below, | now find in favor of
def endant Barl ey, Snyder, Senft & Cohen, LLC and agai nst
plaintiffs Mchael Reis, Sr. and Lawence J. Katz on all six
cl ai ns.

JURI SDI CTI ON

This action is before the court on diversity

jurisdiction. Plaintiff Mchael Reis, Sr. is a resident of the
State of Illinois and plaintiff Lawence J. Katz is a resident of
the State of New Jersey. Defendant Barley, Snyder, Senft &
Cohen, LLCis a Pennsylvania limted liability conmpany. The
amount _in controversy is in excess of $75,000. See 28 U.S.C

§ 1332.

VENUE

Venue i s proper because plaintiffs allege that the
facts and circunstances giving rise to the cause of action
occurred in Lancaster County, Pennsylvania, which is in this
judicial district. 28 U S.C. 8§ 118, 1391.

SUVMARY OF DECI SI ON
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Regardi ng Count | of plaintiffs’ Amended Conpl aint ?, |
find in favor of defendant on plaintiffs’ claimfor breach of
fiduciary duty brought by plaintiffs Reis and Katz as assi gnees
of the rights of the Conpany. Specifically, | conclude that
Barl ey Snyder did have a fiduciary duty to its client Waver Nut
Conpany whi ch demanded undi vi ded | oyalty and prohibited Barl ey
Snyder fromengaging in conflicts of interest. A breach of such
duty is actionable. However, | conclude that Barley Snyder
nei t her breached its duty of loyalty to Weaver Nut Conpany nor
engaged in any other conflict of interest.

In addition, regarding the two other clains contained
in Count |, aiding and abetting breach of a fiduciary duty
brought by Reis and Katz individually, and aiding and abetting
breach of a fiduciary duty brought by Reis and Katz as assi gnees
of the Conpany, | conclude that E. Paul Waver, 111, as President
of Weaver Nut Conpany owed fiduciary duties to M. Reis, M. Katz
and the Conpany, which he breached.

However, | conclude that plaintiffs failed to prove by
a preponderance of the evidence that Barley Snyder either had
know edge of the breach by M. Waver, or provided substanti al
assi stance or encouragenent to M. Waver. Rather, | concl ude
t hat based upon the information provided to Barley Snyder, the
firmacted both legally, ethically, and in good faith, concerning
both of its clients (the Wavers and the Conpany).

Regardi ng Count |1 alleging professional negligence
agai nst Barl ey Snyder, brought by Reis and Katz as assi gnees of
t he Conpany, | conclude that plaintiffs have failed to establish
by a preponderance of the evidence that Barley Snyder failed to
exerci se the ordinary skill and know edge that attorneys are
required to utilize or that there are any damages owing to the
Conpany as a result of the actions of Barley Snyder.

2

Al'l Counts discussed are counts in plaintiffs’ Anended Conplaint filed
April 12, 2006.
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Regarding Count |V alleging tortious interference with
contractual relations against Barley Snyder, brought by Reis and
Katz as assi gnees of the Conpany, | conclude that a contract
exi sted, but defendant did not take purposeful action
specifically intended to harmthe existing rel ation because the

law firmwas the agent of the Conpany. Moreover, | conclude that
there was either privilege, legal justification, or both, for the
actions taken by defendant. Also, | conclude that plaintiffs

have failed to establish damages on count IV by a preponderance
of the evidence.

Finally, Count VI alleges breach of contract for the
prof essi onal services rendered to Waver Nut Conpany, brought by
plaintiffs Reis and Katz in their capacity as assignees of the
rights of the Conpany. | conclude that there was a contract
bet ween t he Conpany and Barl ey Snyder for |egal services, but
that the contract was not breached by Barley Snyder. Nbreover
plaintiffs have failed to establish by a preponderance of the
evi dence that the Conpany suffered any damages under the
contract.

PROCEDURAL HI STORY

On April 10, 2005 plaintiffs Reis and Katz, on their
own behal f and as assi gnees of Waver Nut Conpany, Inc., filed
their initial Conplaint in this matter. The original Conpl aint
all eged the five foll ow ng causes of action: breach of fiduciary
duty (Count 1|); professional negligence (Count I1); abuse of
process (Count 111); interference with a contractual relationship
(Count 1V); and conversion (Count V).

On June 23, 2005 defendant filed its initial nmotion to
dismss. On July 7, 2005 plaintiffs responded, which included a
request to anmend the Conplaint. M Order dated March 17, 2006
and filed March 20, 2006 granted plaintiffs request.

On April 12, 2006 plaintiffs filed their Anended
Conpl aint. The Anmended Conpl aint contains the original five
causes of action and an additional cause of action for breach of

-Wij-



contract (Count VI). On May 2, 2006 defendants filed their
second notion to dismss. On May 19, 2006 plaintiffs responded.
Oral argunent was conducted before nme on Novenber 28, 2006. The
matter was taken under advisenent at the conclusion of oral
argunent on Novenber 28, 2006.

By ny Order and Opinion dated March 30, 2007 | granted
in part and denied in part defendant’s notion to dism ss
plaintiffs’ Amended Conpl ai nt.

Specifically, for reasons articulated in the Opinion, |
granted defendant’s notion to dismss that portion of Count | of
plaintiffs’ Amended Conpl ai nt brought by plaintiffs Reis and
Katz, in their individual capacities, alleging a breach of
fiduciary duty by defendant |aw firm

Al'so, | granted defendant’s notion to dism ss that
portion of Count Il alleging a claimof professional negligence
agai nst defendant Barley Snyder, brought by plaintiffs Reis and
Kat z, individually.

| granted defendant’s notion to dism ss Count |11l of
plaintiffs’ Amended Conpl aint alleging a cause of action agai nst
def endant for abuse of process brought by plaintiffs Reis and
Katz in their individual capacities.

Moreover, | granted defendant’s notion and di sm ssed
from Count IV of the Arended Conplaint the clainms of Reis and
Katz, individually, alleging tortious interference with
contractual relations by defendant.

Finally, | granted defendant’s notion to dismss
Count V of plaintiffs’ Anended Conplaint alleging a cause of
action against Barley Snyder for conversion brought by plaintiffs
Reis and Katz in their individual capacities.

The cl aims which remain are those set forth in
t he second paragraph of this Adjudication.

By Menorandum and Order dated March 28, 2008, and for
t he reasons expressed in the Menorandum | granted the Motion of
Def endant, Barley Snyder, LLC, to Strike Plaintiffs’ Demand for a
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Jury Trial, denied plaintiffs’ Counternotion Pursuant to Federal
Rul e of Gvil Procedure 39 and struck plaintiffs’ Demand for Jury
Trial filed June 29, 2007. Thus, this matter was tried before
the court, not a jury.

By Order dated July 3, 2008 | denied defendant’s notion
for summary judgnment because | found there were numerous genui ne
i ssues of material fact placed on the record by me on that date.

FI NDI NGS OF FACT®

Based upon the testinony and evi dence adduced at
trial,* the pleadings, record papers and the parties’ post-trial
subm ssions, | make the follow ng Findings of Fact.

1. Plaintiff Lawence J. Katz is an individual who
resides at 11 M nuteman Court, Basking Ri dge, New
Jersey. M. Katz’'s background is in merchant banking,

i nvest ment banki ng and commerci al finance focused on
speci al situations or conpanies that are in distress or
in a restructuring node.

2. Plaintiff Mchael Reis, Sr., is an individual who
resides at 941 Ann Road, Naperville, Illinois. M.
Rei s’ background is in accounting. However, M. Reis
Is neither a public accountant, nor a certified public
account ant .

3. Defendant Barley, Snyder, Senft & Cohen LLC
(“Barley Snyder”) is a law firmregistered as a
Pennsylvania limted liability conpany

enpl oyi ng

| icensed professionals with a business address at 126
East King Street, Lancaster, Pennsylvani a.

4. \Weaver Nut Conpany, Inc. (“Waver Nut Conpany” or
“Conpany”) is a business corporation organi zed and

3

My Findings of Fact incorporate the relevant facts agreed to by the
parties as reflected in the Amended Agreed Statenment of Facts and Concl usi ons
of Lawto Add Cites to the Record, which docunent was filed January 24, 2009.

4

The Findings of Fact reflect ny credibility determi nations regarding the
testinony and evidence presented at trial. Credibility determ nations are within the
sol e province of the finder of fact, in this case the court. Fed. R Cv.P. 52; See,
e.g. lcicle Seafoods, Inc. v. Wrthington, 475 U S. 709, 715, 106 S. C. 1527, 1530, 89
L. Ed. 2d 739, 745 (1986). Inplicit in my findings is the conclusion that | found the
testinony of sone witnesses credible in whole, sonme in part, and have rejected
portions of testinobny of certain witnesses, as nore fully explained in ny discussion.
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exi sting under the | aws of the Commonweal t h of
Pennsyl vania with a principal place of business at 1925
West Main Street, Ephrata, Pennsyl vani a.

5. Waver Nut Conpany is a distributor of
candi es, nuts and dried fruits in the whol esal e
and retail markets.

6. In the year 2000, Waver Nut Conpany was owned
exclusively by E. Paul Waver, 111, and Mriam J.
Weaver, his wfe.

7. At all tinmes, E. Paul Weaver, I1l, was the
President and sol e director of Waver Nut Comnpany.

8. In 2000, Weaver Nut Conpany was in significant
financial trouble.

9. In 2000, Weaver Nut Conpany was behind on
its paynments of its |loan agreements with its
| ender, Allfirst Bank.

10. Weaver Nut Conpany had entered into nultiple
f orbearance agreenents with Alfirst Bank between 2000
and 2001.

11. In early 2001, Robert Riesner was hired by Waver
Nut Conpany as Chief Financial Oficer to help turn the
conpany’ s financial situation around.

12. By letter dated July 18, 2001, Allfirst Bank
addressed a letter to M. Riesner as Chief Executive
O ficer of Weaver Nut Conpany.

13. Robert Ri esner explored nunerous options to reduce
t he debt of Waver Nut Conpany. One option explored
was to |locate a firmthat would acquire an interest in
Weaver Nut Conpany, and assist the Conpany to pay off
the outstanding loans owed to Allfirst Bank.

14. In April 2001, M. Reis becane aware of the
situation involving Weaver Nut Conpany through a vendor
of Weaver Nut Conpany, Eagle Food Snacks, through
Eagl e’ s President Akram Choudhry. M. Reis nmade M.
Kat z aware of the situation regardi ng Weaver Nut
Conpany.

15. M. Katz operates a conpany nanmed Summt Private
Capital Goup, whichis afictitious nanme under which he
does busi ness.

16. M. Katz was interested in the opportunity
i nvol ving Weaver Nut Conpany and proceeded to obtain
i nformati on about the conpany, nmet with E. Paul
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Weaver, |1l and Robert Riesner, and ultimately proposed
an agreement to M. Waver, a Merchant Banki ng and

Cor porate Devel opment Agreenent between Summt Private
Capi tal G oup and Weaver Nut Conpany.

17. Weaver Nut Conpany, through its President E. Pau
Weaver, |11, entered into the Merchant Banki ng and
Cor porat e Devel oprment Agreenment with Summit Private
Capital Goup through Lawrence J. Katz as Executive
Managi ng Director.

18. The Merchant Banki ng and Corporate Devel opnent
Agreenent is dated June 12, 2001. The agreenent was
not executed by E. Paul Weaver, I11I, until July 13,
2001. Mchael Reis also signed the agreenent as “CFO
Desi gnat ee” [sic].”>

19. The Conpany passed a corporate
resolution ratifying the Merchant Banking
and Cor porate Devel opnent Agreenent.

20. M. Reis assuned the position of Chief Financial
O ficer of Weaver Nut Conpany pursuant to the Merchant
Banki ng and Cor porate Devel opnment Agreenent.

21. Under the Merchant Banki ng and Corporate

Devel opnent Agreenment M. Reis and M. Katz (as Summit)
were entitled to a total aggregate conpensati on anount
of $200, 000 ($105,000 as a “Financi al Managenent

Advi sory Fee” to M. Reis; $75,000 as a “Financi al
Managenent Advi sory Fee” to Summit and $10, 000 each to
M. Reis and Summt for expenses). |In addition, Sunmt
was entitled to a percentage comm ssion on financing
which it arranged and on strategic acquisitions in
which it participated.

22. M. Katz and M. Reis each received 500 shares of
common stock in Weaver Nut Conpany equal to a 25% st ake
each in the Conpany. °

5

The parties disagree regarding the timng of the signing of the Merchant
Banki ng and Cor porate Devel opnment Agreenent. The bottomline is that there
was a signed agreenment between Weaver Nut Conpany and Sunmit Private Capita
Group that set forth the rights, duties and obligations of each of the
participants to the agreenent.

6

The record of this case indicates that there have been numerous dates on
which M. Reis and M. Katz allegedly obtained their respective 25% stake in
Weaver Nut Conpany. For the purposes of this decision, the exact date that
each exercised the warrants and were actual owners of a 25% interest in the
Conpany is uninmportant. It is clear fromthe record, including the corporate
tax returns of the Conpany, that at the end of 2001 both M. Reis and M. Katz
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23. Under the Merchant Banki ng and Cor porate

Devel opment Agreenent M. Reis and M. Katz had
authority to negotiate on behalf of the Conpany wth
various parties including creditors, custoners and
vendors. However, neither M. Reis nor M. Katz had
the power to legally bind Weaver Nut Company

what soever. They had the power to hire and fire
enpl oyees only wi th Conpany approval .

24. After execution of the Merchant Banki ng and

Cor porate Devel opnment Agreenent, a sal e-|ease back was
negotiated with WIlIliam Roberts for the building and
real estate occupi ed by the conpany.

25. WIlliam Roberts is a real estate investor active
in purchasing industrial and comercial properties.

26. On July 27, 2001, M. Roberts purchased for

$1, 750, 000 the building and real estate owned by E.
Paul Weaver, 111 and Mriam Waver and occupi ed by
Weaver Nut Conpany. |In addition, M. Roberts | oaned
M. and Ms. Waver an additional $100,000. The
proceeds of the sale of the building and real estate
and additional |oan was used to payoff Allfirst Bank.

27. M. Riesner’s position at Waver Nut Conpany ended
when Al lfirst Bank was paid off.

28. I n Septenber 2001, M chael Reis began working at
Weaver Nut Conpany.

29. M. Reis would be at the conpany
| ocati on approximtely two weeks a nonth.

30. M. Katz would visit Weaver Nut Conpany every
coupl e of nonths, or approximately six to eight tines
over the entire time he was involved with the Conpany.

31. Wth the assistance of M. Reis and M. Katz,
Weaver Nut Conpany was able to negotiate a line of
credit with a conpany naned KBK Fi nanci al .

32. The financing obtained from KBK Fi nanci al provi ded
Weaver Nut Conpany a line of credit in excess of

$1, 000, 000. KBK bought Waver Nut Conpany receivabl es
on a nonrecourse basis. There was a daily settl enent
of receivables and custoners were instructed to nake
paynments to a | ock box controlled by KBK Fi nanci al .

were 25% sharehol ders in Waver Nut Conpany. Moreover, it is equally clear
that both M. Reis and M. Katz returned their respective shares as part of
the settlement with the Wavers.
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33. The financing provided to Waver Nut Conpany by
KBK Fi nanci al was a non-traditional financing
arrangenent that was nore expensive for the conpany
than traditional bank financing.

34. The KBK financing required daily work that
was very tinme consum ng and cunbersone for Waver
Nut Conpany personnel .

35. M. Reis hired a nunber of new enpl oyees incl uding
Mari e Wagner and Dave Fischer. M. Reis also hired
additional salesnen to attenpt to increase sales

vol une.

36. Marie Wagner was hired as an O fice Manager with
responsi bilities including oversight of the accounts
recei vabl e and payabl e, general accounting, cash
managenment and oversight of the staff and custoner
service people. M ss Wagner also dealt with the daily
reports to KBK Financial. M ss Wagner reported
directly to M. Reis, but had sone contact with E. Paul
Weaver, |11.

37. In August or Septenber 2002 David Fisher was hired
as an inventory control nmanager of Waver Nut Conpany.
In January 2003 M. Fisher was pronoted to genera
Manager. M. Fisher reported directly to M. Reis, but
was al so subordinate to the desires of E. Paul Waver,
[l

38. M ss Wagner and M. Fisher, anong others, were
hired by M. Reis to help elimnate or m nimze many
unsound business practices that |led to Waver Nut
Conmpany’ s financial problens.

39. Waver Nut Conpany, through E. Paul Waver, 111,
had for many years engaged in practices including bel ow
cost sales to customers, purchasing without regard to
exi sting inventory and antici pated demand and sal e of
“out of date” product.

40. One of the policies instituted to contro

i nventory was a two-signature purchase order policy.
M. Weaver initially approved the policy, but |ater
resisted the policy and refused to follow it, claimng
that he did not approve it.

41. M. Reis was responsible for the day-to-day
operati ons of Waver Nut Conpany. He was responsible
for nunmerous duties, including making sure orders were
filled, receivables were tinely addressed, inventory
was properly adjusted, proper internal controls were
establ i shed and nonitored and general |l y pl anni ng,
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organi zing, staffing, directing and controlling Waver
Nut Conpany.

42. M. Reis was on-site at Waver Nut Conpany
approxi mately two weeks per nonth. M. Reis del egated
many of his responsibilities to others to performin
hi s absence.

43. Fromlate 2001 through early 2003 M. Katz worked
behi nd the scenes attenpting to find new busi ness
acqui sitions and possi bl e business partners for Waver
Nut Conpany.

44. One potential transaction pursued by M. Katz

i nvol ved a possible nmerger with a conpany naned

Nati onal Bul k Foods. No deal was ever consummated with
Nati onal Bul k Foods.

45. By the end of cal endar year 2002 Waver Nut
Conpany had returned to profitability with its profit
margin rising fromapproxinmately 19%to 24.5%

However, the expenses of the conpany had risen sharply
because of the increased costs of M. Reis and M.
Katz, the additional enployees who had been hired and
the cost of the KBK Financial financing.

46. Harol d Hershey was the |ong-tine accountant
utilized by Weaver Nut Company for its corporate
accounting needs, including preparation of financial
statements, tax returns and other accounting matters.

47. Early in the tenure of M. Reis and M. Katz at
Weaver Nut Conpany, M. Hershey expressed to M. Waver
M. Hershey’'s opinion that the Merchant Banki ng and

Cor porate Devel opnment Agreenent and the KBK financing
were not good for Weaver Nut Conpany.

48. Begi nning in Novenmber 2002 and continui ng through
April 11, 2003, significant tensions devel oped within
t he managenment of Weaver Nut Conpany.

49. In that period, the nmanagenent of Weaver Nut
Conpany split between those individuals loyal to E
Paul Weaver, |11, and those loyal to M. Reis and M.
Kat z.

50. A serious dispute arose between M. Reis and M.
Katz on one side and M. Waver on the other regarding
the two-signature purchasing policy.

51. M. Waver originally agreed to the two-signature
policy, then later insisted that he never agreed to it
and that his signature approving the policy was either
forged or was placed on the docunent by using his
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signature stanp w thout his authorization.

52. M. Reis and M. Waver sent contradictory letters
to vendors on the subject of the two-signature policy.
M. Weaver sent letters advising vendors that he still
had full authority to make purchases with his signature
alone. M. Reis sent letters indicating that if a
purchase Order did not have two signatures, the

pur chase order woul d not be honored, and the goods
woul d be returned or not paid for.

53. The dispute over the two-signature policy resulted
in M. Waver seeking |legal advice from attorneys at
def endant Barl ey Snyder.

54. On March 26, 2003 M. Waver had an initial
t el ephone contact with Paul Mattaini, Esquire, a
partner at Barley Snyder. Barley Snyder did not
represent either E. Paul Waver, 111 or Waver
Nut Conpany before that date.

55. During the tel ephone call with Attorney Mattaini,
M. Weaver discussed the situation at the Conpany, the
probl ems as he perceived them and he gave Attorney
Mattaini a brief description of the Merchant Banking
and Cor porate Devel opment Agreenent.

56. At the tinme M. Waver retained Barley Snyder, he
was the President and sole director of Waver Nut
Conpany.

57. On April 1, 2003 M. and Ms. Waver, together

wi th John Maksel, met with Attorneys Mattaini and
Shawn M Long, of Barley Snyder at the offices of the
firm

58. During the April 1, 2003 neeting, M. Waver gave
Attorney Mattaini a brief description of the history of
the conmpany, how M. Waver becane involved with M.
Reis and M. Katz, the situation regarding the

devel opnment agreenent and what was happeni ng under the
agreenent, differences that had devel oped between
Messrs. Reis and Katz and M. Waver on how t he Conpany
was being run, and how all those issues fit with the
rel ati onship that was ongoi ng under the devel opnent

agr eenent .

59. M. Weaver expressed a serious concern to Attorney
Mattai ni that the m xed nessages that were bei ng sent
to customers and vendors were hurting both the shortand
long-termviability of the Conpany.

60. M. Waver falsely advised M. Mattaini that M.
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Reis and M. Katz were not shareholders in the Conpany
and that the stock warrants nentioned in the
devel opnment agreenent had not been exercised by them

61. In determ ning whether to undertake the
representation of Weaver Nut Conpany and E. Paul
Weaver, |11, Attorney Mattaini considered the
appl i cabl e provisions of the Pennsylvania Rul es of

Pr of essi onal Conduct including Rule 1.13 and its
comrents. Attorney Mattaini correctly concluded that
the firmwas not precluded fromrepresenting either or
both parties.

62. Barley Snyder inquired regarding the
corporate records of Waver Nut Conpany with its
corporate counsel Robert Sisko, Esquire, but was
advi sed t hat

counsel did not have the corporate records
bei ng sought.

63. Angela Waver Nolt, M. and Ms. Waver’s
daughter, who was an enpl oyee of Waver Nut Conpany,
advi sed Barl ey Snyder that the box where the corporate
records were stored at Weaver Nut Conpany had been
noved, and when |ocated, did not contain the corporate
records that had previously been in the box. Waver
Nut Conpany advi sed Barley Snyder that it did not have
the corporate records requested by Barl ey Snyder or
copi es of them

64. Weaver Nut Conpany enpl oyees were unable to find,
and Barl ey Snyder was unable to review, the corporate
records of Weaver Nut Conpany because M chael Reis had
renmoved the corporate records fromthe prem ses of
Weaver Nut Conpany and had placed themin a safe
deposit box at Blue Ball National Bank w thout the
know edge or consent of E. Paul Waver, 111

65. The corporate records that were renoved from
Weaver Nut Conpany included all the original
share certificates for the Conpany.

66. Barley Snyder advised M. Waver that term nation
of the Merchant Banki ng and Corporate Devel opnent
Agreenment and term nation of the enploynment of M. Reis
and M. Katz and ot her enpl oyees was an aggressive
strategy which mght lead to litigation. After
consultation with counsel, M. Waver decided that it
was in the best interests of Waver Nut Conpany to end
its relationship with Messrs. Reis and Katz and to
term nate the enploynment of certain enployees.



67. Barley Snyder took direction from M. Waver based
upon his role as President and sole director of Waver
Nut Conpany and his assertion that Messrs. Reis and
Katz were not sharehol ders in the conpany.

68. Attorney Mattaini reasonably believed that Barley
Snyder was able to provide conpetent and diligent
representation to Waver Nut Conpany and to M. and
Ms. Weaver at the same tine because their interests
were not adverse to one another, based upon M.
Weaver’'s fal se representations that Messrs. Reis and
Kat z were not sharehol ders.

69. Barley Snyder did an internal conflict of interest
check prior to neeting with the Wavers.

70. On April 11, 2003, Barley Snyder attorney Shawn M
Long sent a letter to M. Reis and M. Katz.

71. The April 11, 2003 letter was copied to
Barl ey Snyder attorneys Paul G Mttaini, a
partner, and Matthew H. Haverstick, an associ ate.

72. The April 11, 2003 letter advised M. Reis and M.
Kat z that Weaver Nut Conpany was term nating the

Mer chant Banki ng and Cor porate Devel opment Agreenent
together with their enploynment with Waver Nut Conpany.

73. On April 11, 2003, other Conpany personnel hired
by M. Reis, including the office manager (Marie
Wagner), the warehouse manager (CGeorge Haynes) and the
general manager (David Fisher), were fired by E Paul
Weaver, |11.

74. Barley Snyder and its attorneys took action on
behal f of the Weavers and Waver Nut Conpany w t hout
consulting M. Reis and M. Katz.

75. Barley Snyder received instructions from \Waver
Nut Conpany through E. Paul Waver, 111, its President
and sole director who had | egal authority to speak for,
and bi nd, Weaver Nut Conpany.

76. On or about April 15, 2003 Messrs. Reis and Katz
advi sed Barl ey Snyder that together they held 50% of
the shares in Waver Nut Conpany. M. Waver disputed
this assertion when questioned by Barley Snyder
attorneys. Because the corporate books and records
were m ssing. Barley Snyder had no neans of verifying
ei ther position. Barley Snyder correctly determ ned
that the issue of who owned shares in Waver Nut
Conpany was in dispute.

77. On April 15, 2003 a neeting was hel d between the
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parties and their counsel to discuss the firing of M.
Reis, M. Katz and the other nenbers of the senior
managenent team

78. M. Reis and M. Katz were both present and were
represented at the April 15, 2003 neeting by David C.
Schattenstein, Esquire.

79. During the neeting it was recomended by Attorney
Schattenstein that an i ndependent accountant be brought
into take a I ook at the financial condition of the
Conpany and to make reconmendati ons.

80. Attorney Schattenstein recommended a nunber of
possi bl e candi dates including Frank C. Miusso fromthe
Lancaster, Pennsylvania area; the firm of Perini
Randol ph from W I m ngton, Del aware; the firm of
Cancannon, Gallagher & MIller from Al l ent own,

Pennsyl vania; and the firmof MIler Tate from

Phi | adel phi a, Pennsyl vani a.

81. The parties agreed to utilize Frank C. Misso
because he was closer in proximty to Waver Nut
Conmpany and the costs to the Conpany for his services
woul d likely be less than fromfirnms that were
geogr aphi cally farther away.

82. Attorney Schattenstein contacted M. Misso who
i ndi cated he was available to neet with the parties.

83. On April 16, 2003 a neeting was conducted at
Weaver Nut Conpany with M. Misso, M. and Ms. Waver,
Attorney Schattenstein, Shawn M Long, Esquire and sone
ot her attorneys fromBarley Snyder. M. Reis and M.
Katz were not present at this neeting, but they were
represented by Attorney Schattenstein who was.

84. The beginning of the neeting on April 16, 2003 was
very chaotic and M. Misso indicated to all those
present that he saw no reason for himto be there.
After that statenent, the others at the neeting seened
to cal mdown, and the participants began conpiling a
list of itenms to be addressed.

85. By the end of the April 16, 2003 neeting the
parties, through their respective counsel, had agreed
to retain M. Misso.

86. An engagenent |etter was sent to counsel for both
sides of the dispute. Both sides approved the
engagenent |letter. M. Waver specifically signed the
|l etter as President of Waver Nut Conpany. Frank C
Musso, CPA was retained on April 16, 2003 and
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t hereafter undertook an eval uati on of Waver Nut
Conpany.

87. M. Misso was engaged in the business of aiding
conpani es that were having either organizational or
financial difficulties and providing these conpanies
wi th advice on how best to correct their particul ar
situation.

88. M. Misso began a review of the operations of the
Conmpany. On April 23, 2003 M. Misso prepared an
interimreport that nade some prelimnary
recommendat i ons, including replacing the KBK Fi nanci al
financing and conpleting the conputer system
installation, together with identifying a nunber of

i nadequaci es in adm ni strative discipline and review,
internal controls, lack of financial controls and
numer ous problens with inventory.

89. On April 24, 2003 Messrs. Reis and Katz called M.
Musso and expressed their displeasure with not having
received a report fromhimand his not reconmmrendi ng
that they and all the other fired enpl oyees be brought
back. Messrs. Reis and Katz were very hostile and
threatening to M. Misso on the tel ephone call.

90. Later in the day on April 24, 2003 Attorney
Schattenstein faxed a letter to M. Misso indicating
that M. Reis and M. Katz were expecting an initial
report and answered a question concerning a previous
request by M. Misso for information.

91. Between April 25 and April 29, 2009 Attorney
Schattenstei n stopped representing M. Reis and
M. Katz.

92. On April 28, 2003 Weaver Nut Conpany, through E.
Paul Weaver, 111 acting as the sole director of the
Conpany, issued a docunent entitled Witten Consent of
Sole Director to Corporate Actions. The docunent
ratified the actions taken by M. Waver, including
term nation of the Merchant Banki ng and Cor porate
Devel opnent Agreenent; term nation of the enpl oynent of
M. Reis, M. Katz and the other fired enpl oyees;
granting M. Waver additional duties and powers; and
ratifying all of his acts for, and on behal f of, the
Conpany.

93. On April 29, 2003 M. Misso advised M. Reis and
M. Katz that, in his view, neither they, nor the other
term nat ed enpl oyees shoul d be rehired.

94. M. Musso concluded that Waver Nut Conpany was
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better off w thout the Merchant Banki ng and Cor porate
Devel opment Agreenent or the enploynent of M. Reis,
M. Katz or the fired enpl oyees. M. Misso found
numer ous deficiencies in the operation of Waver Nut
Conpany in areas that were under M. Reis’ direct
supervi si on.

95. On April 29, 2003 M. Misso resigned fromthe
formal witten engagenent of his services with Waver
Nut Conpany dated April 16, 2003. On that sane date,
M. Misso initiated a new engagenent wth the Wavers
and the Conpany to provide accounting and nmanagenent
services to them

96. On April 30, 2003 an action was commenced in the
Court of Common Pl eas of Lancaster County, Pennsylvania
entitled Weaver Nut Conpany, Inc. et al.v. Sunmt
Private Capital Goup, et al., No. C-03-03473 seeking
damages for the alleged torts of defanation, tortious
interference with contractual relations and conversi on.
On May 1, 2003 the case was renoved to the United
States District Court for the Eastern District of
Pennsyl vani a and was assigned to Senior District Judge
James MG rr Kelly as case nunmber 2003-cv-2815.

97. On April 30, 2009 Weaver Nut Conpany and E. Paul
Weaver, |1l also filed a Petition for Speci al

I njunction in Lancaster County case nunmber Cl-03-03473
seeki ng, anong other things, to enjoin Messrs. Reis and
Katz from communi cati ng with vendors of Waver Nut
Conpany, interfering wwth the operation of the Conpany
and for the return of all Conpany books, records and

ot her property.

98. On April 30, 2003 a sharehol der derivative action
was comenced in the United States District Court for
the Eastern District of Pennsylvania entitled Reis et
al. v. Weaver Nut Conpany et al, and was assigned to
Judge Janmes MG rr Kelly as case nunber 2003-cv-2621

99. The filing of the sharehol der derivative action
created a potential conflict of interest for Barley
Snyder in their joint representation of both Waver Nut
Conmpany and M. and Ms. Waver. Barley Snyder advised
Weaver Nut Conpany that it would need to secure other
counsel. Barley Snyder continued to represent M. and
M. Weaver, individually.

100. Weaver Nut Conpany attenpted to retain
the services of their forner corporate counse
Robert Sisko, to no avail

101. On May 20, 2003 an attorney not affiliated with

- %¢



Barl ey Snyder, Christopher S. Underhill, Esquire, net
with M. Waver at the offices of Barley Snyder to

di scuss his possible retention on behal f of Waver Nut
Conpany.

102. On May 22, 2003 Attorney Underhill sent an
engagenent |etter to Waver Nut Conpany accepting the
Conpany as a client, addressing the scope and purpose
of the representation, explaining his purpose as
counsel for the Conpany and attaching his Statenment of
Fees and Costs and explaining that his law firm woul d
bill the Conpany on a nonthly basis for his services.

103. On May 23, 2003 M. Waver, as President of
Weaver Nut Conpany, signed the engagenent letter
indicating his receipt of the letter from
Attorney Underhill and agreenent to its terns.

104. Barl ey Snyder did not represent or provide any
| egal services or advice to Weaver Nut Conpany after the
conpany retained Attorney Underhill

105. Any transmttal letters fromBarley Snyder to
Weaver Nut Conpany containing |legal bills for services
rendered by Barley Snyder to the Conpany after May 2003
were an oversight and not indicative that any | egal
services were actually perfornmed by Barley Snyder on
behal f of Waver Nut Conpany after that date.

106. The firmof Barley Snyder and Attorney
Underhill’s firm Hartman, Underhill & Brubaker, LLP
are direct conpetitors in the |egal narketplace.

107. In May 2003 Weaver Nut Conpany hired John Maksel
as the new Chief Financial Oficer for the Conpany,
filling the vacancy created when M chael Reis was
fired.

108. John Maksel was the person at Waver Nut Conpany
with whom Attorney Underhill primarily dealt.

109. E. Paul Weaver, 111 m sunderstood Attorney
Underhill’s role as counsel for the Conpany, and M.
Weaver erroneously believed that Attorney Underhill was

in the dispute to aid himin M. Waver’s individua
capacity.

110. After being retained by Weaver Nut Conpany,
Attorney Underhill and John Maksel went to the
Conmpany’ s accountant to review the financial records of
the Conpany for the periods both before and after
Messrs. Reis and Katz becane involved with the Conpany.
Attorney Underhill also reviewed, anong ot her things,



t he Merchant Banki ng and Cor porate Devel opnent
Agreenent and the lawsuit instituted by M. Reis and
M. Katz.

111. Attorney Underhill indicated that he was willing
to nmeet with Messrs. Reis and Katz to discuss the
pending litigation and the situation with Waver Nut
Conpany after Messrs. Reis and Katz responded to the
di scovery requests that Attorney Underhill had
propounded upon them

112. Fromjust after their enpl oynent was term nated
on April 11, 2003 until early July 2003, M. Reis and
M. Katz conmmunicated by e-mail, letter and tel ephone,
derogatory informati on about E. Paul Waver, |11 and
Weaver Nut Conpany to KBK Financial and to sonme of the
Conpany’ s custoners and vendors with the intent to
cripple or destroy the Conpany’s ability to remain in
busi ness wi thout their reinstatenent.

113. Attorney Underhill determ ned that the

shar ehol der derivative |awsuit brought by Messrs. Reis
and Katz was not hel pful to the Conpany and woul d
probably be harnful to the Conpany. Attorney Underhil
concl uded that Waver Nut Conpany shoul d defend the

| awsuit rather than acting on the plaintiff’s side.

114. Attorney Underhill made all of his |egal

determ nati ons i ndependently and free of any influence
or coercion fromeither John Maksel, E. Paul Waver,
I1l or Barley Snyder.

115. After the departure of Messrs. Reis and Katz from
Weaver Nut Conpany, the Conpany obtai ned new financing
from KBK Financial that was nore favorable and | ess
expensive to the Conpany then the previous KBK
financi ng had been.

116. Eventual ly, Waver Nut Conpany obtai ned nore
traditional bank financing that was | ess expensive than
the KBK fi nanci ng.

117. Overall, the financial programinstituted after
the departure of Messrs. Reis and Katz, together wth
the cost savings fromthe firing of all the enpl oyees
i ncluding Messrs. Reis and Katz, resulted in
significant savings to the Conpany.

118. The increases in operating costs inplenented by
Messrs. Reis and Katz offset the increase in gross
profit margin that the Conpany enjoyed during their
tenure.
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119. Weaver Nut Conpany had a gross profit margin of
24.5% in 2002.

120. Weaver Nut Conpany mmi ntained a gross profit
mar gi n average of 23.08% for the years 2003-2006 after
the departure of Messrs’ Reis and Katz.

121. Weaver Nut Conpany significantly decreased its
operating costs after the departure of Messrs. Reis and
Kat z.

122. Weaver Nut Conpany had a net i ncone | oss
in cal endar year 2001 of $101,529. '

123. Weaver Nut Conpany had a net incone |oss
of $9, 103 in cal endar year 2002.°

124. Weaver Nut Congany had a net incone |oss
of $283,004 in 2003.

125. Weaver Nut Conpany had a net incone gain
of $142,129 in cal endar year 2004.

126. Weaver Nut Conpany had a net incone gain
of $92,111 for a nine nonth period in 2005. *°

127. Weaver Nut Conpany had a net incone gain
of $170,348 in fiscal year 2006.

128. Weaver Nut Conpany’ s sal es revenue dropped every
year from 2001 until 2005.

129. Weaver Nut Conmpany’s sal es increased in 2006.

130. Despite falling sales, Waver Nut Conpany was
nore profitable in 2004, 2005 and 2006 than it had been
in 2001-2003.

131. Legal bills paid for by Weaver Nut Conpany to

7

Messrs. Reis and Katz started actively working for the Company in
Sept enber 2001.

8

Messrs. Reis and Katz worked for the Conpany for the entire year in
2002.

9

Messrs. Reis and Katz worked for Waver Nut Conpany from
January 1, 2003 until they were fired on April 11, 2003.
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Barl ey Snyder for services rendered to M. and Ms.
Weaver in their individual capacities, were deducted
from outstandi ng | oans nmade by the Wavers to the
Conpany.

132. E. Paul Weaver, I1Il in his role as President and
sol e director of Waver Nut Conpany owed fiduciary
duties to M. Reis, M. Katz and to Weaver Nut Conpany.

133. M. Waver breached his fiduciary duties to M.
Reis, M. Katz and Waver Nut Conpany.

134. Barley Snyder knew that M. Waver owed fiduciary
duties to the Conpany.

135. Barley Snyder had no know edge that M. Waver
was breaching fiduciary duties to either the Conpany or
to Messrs. Reis and Kat z.

136. On Decenber 15, 2003 all litigation involving M.
Reis, M. Katz, the Weavers and the Conpany was settl ed
pursuant to a consolidated Settl ement Agreenent.

137. As part of the settlement, Messrs. Reis and Katz
received a conbi ned $415, 000 of which $100, 000 was for
attorneys’ fees. 1In addition, under the Settl ement
Agreenent Weaver Nut Conpany was required to provide

16

In 2005 Weaver Nut Conpany converted froma cal endar year to a
fiscal year for incone tax reporting purposes. Accordingly, a full year net
i ncone gain/loss is not avail abl e.

heal t h i nsurance coverage for Messrs. Reis and Katz for
a period of one year

138. As part of the terns of the Settl enent Agreenent,
Messrs. Reis and Katz were required to return to the
Weavers any shares in Waver Nut Conpany they may have
had.

139. As part of the settlenent, Waver Nut
Conpany assigned to M. Reis and M. Katz any
clains the Conpany m ght have agai nst Waver Nut
Conpany.

CONCLUSI ONS OF LAW

1. Defendant Barley Snyder did not breach
its fiduciary duties to Waver Nut Conpany.

2. Defendant Barley Snyder did not aid or abet the
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breach of any fiduciary duty owed by E. Paul Waver
11, to plaintiffs Mchael Reis, Sr. or Lawence J.
Kat z.

3. Defendant Barley Snyder did not aid or abet the
breach of any fiduciary owed by E. Paul Waver, I1Il, to
Weaver Nut Conpany.

4. Defendant Barl ey Snyder was not negligent in the
performance of its professional services to Waver Nut
Conpany.

5. Defendant Barley Snyder did not tortiously
interfere with Weaver Nut Conpany’s contractual
relations with Mchael Reis, Sr., Lawence J. Katz or
Sunmt Private Capital G oup.

6. Defendant Barley Snyder was privileged and legally
justified in assisting the term nation of the Merchant
Banki ng and Cor porate Devel opnment Agreenent.

7. Defendant Barley Snyder did not breach its contract
for professional services with Waver Nut Conpany.

8. The Merchant Banki ng and Cor porate Devel opnent
Agreenment did not create a joint venture between Waver
Nut Conpany and Summt Private Capital G oup.

9. Plaintiffs Mchael Reis, Sr. and Lawence J. Katz
have not proven by a preponderance of the evidence that
they suffered any damages in their individua
capacities.

10. Plaintiffs Mchael Reis, Sr. and Lawence J. Katz
have not proven by a preponderance of the evidence that
Weaver Nut Conpany suffered any damages as a result of
any actions of defendant Barley Snyder.

11. Plaintiffs’ proposed danages are all specul ative
and conj ectural .

DI SCUSSI ON

Plaintiffs’ d ains

As noted above, plaintiffs Mchael Reis, Sr. and
Lawence J. Katz seek damages on six separate theories of
liability against defendant |law firm Barl ey, Snyder, Senft
& Cohen, LLC

Count | of plaintiffs’ Amended Conpl aint contains three
causes of action against defendant Barley Snyder. They are
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breach of a fiduciary duty owed to plaintiffs Reis and Katz, as
assignees of the rights of Waver Nut Company; aiding and
abetting breach of a fiduciary duty brought by plaintiffs Reis
and Katz, individually; and aiding and abetting breach of a
fiduciary duty brought by plaintiffs as assignees of the rights
of the Conpany.

Count Il asserts a cause of action for professional
negl i gence brought by plaintiffs Reis and Katz as assi gnees of
the rights of the Conpany.

Count 1V alleges a cause of action for tortious
interference with contractual relations brought by plaintiffs
Reis and Katz as assignees of the rights of the Conpany Finally,
Count VI avers a cause of action for breach of contract brought
by plaintiffs Reis and Katz as assignees of the rights of the
Conpany. Below, | address each count separately.

Breach of Fiduciary Duty

Count | of plaintiffs’ Anmended Conpl ai nt asserts a
cause of action for breach of fiduciary duty. Specifically,
plaintiffs assert that defendant Barl ey Snyder breached a
fiduciary duty to Weaver Nut Conpany by representing both the
Conpany and the Weavers. Morre specifically, plaintiffs assert
that the Merchant Banki ng and Corporate Devel opnent Agreenent was
for the benefit of the Conpany and that by aiding the Wavers in
termnating the contract, defendant harmed the Conpany. In
addition, plaintiffs assert that defendant was operating under a
conflict of interest in representing both the Conpany and the
Weavers at the sane tine.

Def endant Barl ey Snyder contends that it acted pursuant
to the direction of E. Paul Waver, II11. Defendant contends that
it believed M. Weaver was the President, sole sharehol der and
founder of Waver Nut Conpany. Defendant contends that M.
Weaver directed defendant to take action on behal f of the Company
against plaintiffs in the interests of saving the Conpany from
t he harm bei ng caused to the Conpany by plaintiffs. Furthernore,
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def endant contends that it acted in good faith, acted in the
interests of Waver Nut Conpany, and conducted a reasonabl e
i nvestigation into the facts asserted by M. \Waver.

Furt hernore, defendant contends that there was no
potential conflict of interest between the Wavers and the
Conpany until plaintiffs filed their sharehol der derivative
action on April 30, 2003. Defendant contends that until Apri
30, 2003 there was no indication that their representati on of
both the Wavers and the Conpany created any possibility of a
conflict of interest because until that date both of its clients
interests appeared to be aligned with each other. For the
foll owi ng reasons, | agree with defendant.

The el enments which plaintiffs nust prove in a claimfor

breach of a fiduciary duty are:

(1) that the defendant negligently or
intentionally failed to act in good faith and
solely for the benefit of plaintiff in all matters
for which he or she was enpl oyed; (2) that the
plaintiff suffered injury; and (3) that the
agent’s failure to act solely for the plaintiff’'s
benefit...was a real factor in bringing about
plaintiff’s injuries.

Mevers v. Sudfeld, 2007 U . S.Dist. LEXIS 7634 at *32 (E.D. Pa.

Feb. 2, 2007)(Padova, J.) citing McDernott v. Party Gty Corp.,
11 F. Supp. 2d 612, 626 n. 18 (E.D. Pa. 1998)( Robreno, J.).

An attorney owes a fiduciary duty to his client which
“demands undi vided |l oyalty and prohibits the attorney from
engaging in conflicts of interest, and breach of such duty is
actionable.” Maritrans GP Inc. v. Pepper, Hamlton & Scheetz,
529 Pa. 241, 253, 602 A 2d 1277, 1283 (Pa. 1992).

Here, defendant relied on the statenents of M. Waver
who was the President and sole director of the Conpany. The
i nformation provided by M. Waver included that M. Reis and M.
Katz were acting in ways that were harmng to Conpany; that M.
Rei s had hired numerous enpl oyees without M. Waver’'s consent;
that M. Reis was contacting vendors and custoners regarding the
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two-signature policy and giving conflicting information regarding
who was enpowered to make purchasi ng decisions; that the new
enpl oyees, the financing with KBK Financial, and the new
i nventory conputer progranms were very expensive and unnecessary;
and that the Merchant Banki ng and Corporate Devel opnment Agreenent
together with the actions of M. Reis and M. Katz were not good
for the financial health of the Conmpany. M. Waver also falsely
advi sed defendant that Messrs. Reis and Katz were not
shar ehol ders i n the Conpany.

“An attorney is entitled to rely in good faith upon the
statenent of facts made to himby his client, and is not under a
duty to institute an inquiry for the purpose of verifying his

statenment before giving advice thereon.” Miksin v. Howard Hanna
Conpany, Inc., 404 Pa.Super. 417, 424, 590 A 2d 1303, 1306
(1991). In this case, defendant did attenpt to verify the

information provided by M. Waver. Defendant reviewed the

Mer chant Banki ng and Cor porate Devel opnent Agreenent and it
sought the corporate books and records fromboth M. Waver and
from corporate counsel, Robert Sisko, Esquire.

However, because M. Reis and M. Katz renoved the
corporate records fromthe prem ses of Waver Nut Conpany, it was
not possible for Barley Snyder to verify whether the Wavers were
the sole shareholders or if M. Reis and M. Katz had exercise
the warrants nentioned in the Merchant Banki ng and Corporate
Devel opnent Agreenent and were now actual ly sharehol ders.

Because it appeared fromthe information provided to
Barl ey Snyder by M. Waver that he was acting in the interest of
t he Conpany by seeking to term nate the enploynment of M. Reis,
M. Katz, the other enployees that were hired by them and to
term nate the Merchant Banki ng and Corporate Devel opnment
Agreenent, there was no negligent or intentional conduct
perfornmed by Barley Snyder in bad faith.

To the contrary, Barley Snyder was permtted to rely on
M. Weaver’s representations. The firm conducted a reasonable
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i nvestigation based on the materials available to it, and advi sed
M. Waver that the course of action he was taking, although

| awf ul , was an aggressive approach which may have a significant
risk of |egal action being instituted by the affected parties.
Barl ey Snyder reasonably relied on the decisionmaking of the
Presi dent and sole director of the Conpany that this aggressive
approach was necessary to nmake sure the Conpany renained a viable
on- goi ng busi ness.

Furthernore, after firing M. Reis and M. Katz, Barley
Snyder participated in having the Conpany assessed by M. Misso
and worked closely with M. Waver and the enpl oyees of Waver
Nut Conpany to nake the transition as snooth as possible.

After they were fired, Messrs. Reis and Katz inforned
Barl ey Snyder that they were both sharehol ders in the Conpany.
However, M. Waver continued to dispute this contention and
Barl ey Snyder had no neans of verification because M. Reis and
Kat z had renoved the corporate records.

The contention by M. Waver that Messrs. Reis and Katz
were causing harmto the Conpany was further supported by the
i ndependent eval uation perfornmed by Francis C. Musso, CPA, who
was retained by the Conpany at the recomrendati on of counsel for
Messrs. Reis and Katz, David C. Schattenstein, Esquire.

M. Musso concluded after investigation, anong ot her
things, that the Conpany was suffering fromcash flow and
budgeti ng probl ens, inventory control problens, |ack of internal
controls and |l ack of adm nistrative discipline. M. Msso
attributed nost of the failures to the failures of M. Reis in
his role as Chief Financial Oficer. These determ nations
corroborated the information given to Barley Snyder by M. Waver
regarding the state of affairs at Waver Nut Conpany under the
direction of M. Reis and M. Katz.

I find M. Misso’s testinony on these subjects credible
and persuasive in light of the testinony of other w tnesses
including M. G usman and Attorney Underhill, nore fully
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di scussed bel ow.

Finally, | conclude that Barley Snyder took its ethica
obligations seriously as evidenced by the fact that when M. Reis
and M. Katz filed their sharehol der derivative action, Barley
Snyder correctly determ ned that a possible conflict of interest
had ari sen which required Waver Nut Conpany to seek independent
counsel. Barley Snyder first approached forner corporate
counsel, Robert Sisko, Esquire, who declined to represent the
Conpany. Then, in an effort to help its client Waver Nut
Conpany, Barley Snyder solicited the help of Christopher S
Underhill, Esquire, who eventually accepted Waver Nut Conpany as
a client.

As noted in ny Findings of Fact, Attorney Underhil
engaged in an independent investigation of the facts and
ci rcunst ances surrounding the situation at Weaver Nut Conpany and
determ ned that Weaver Nut Conpany was better off w thout M.
Reis, M. Katz and the Merchant Banki ng and Cor porate Devel opnent
Agreenment. | find Attorney Underhill’s testinony both credible
and persuasive. Mreover, his conclusions are supported by the
simlar assessnments of M. Misso and M. { usman.

Plaintiffs assert that their firing harnmed the Conpany.
Rather, | find that their firing hel ped the Conpany.

Accordi ngly, based upon the foregoing, | conclude that
plaintiffs have not proven by a preponderance of the evidence
t hat defendant negligently or intentionally failed to act in good
faith solely for the benefit of Waver Nut Conpany in all matters
for wwth they were enployed. To the contrary, | find the actions
of Barley Snyder actually benefitted the Conpany.

Mor eover, | conclude that Barley Snyder was not acting
under a conflict of interest during the brief period that they
represented both the Conpany and the Weavers. Furthernore,
Barl ey Snyder acted in a prudent nmanner to withdraw fromits
representation of the Conpany upon the filing by M. Reis and M.
Katz of a sharehol der derivative action.
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Regardi ng the second and third el enents, |
conclude that there was no failure to act by Barl ey Snyder
that was a factor in bringing about any danmage to Weaver Nut
Conmpany and that the Conpany suffered no actual damages.
Regar di ng danmages, plaintiff Katz testified for a
nunber of days regarding his theory of the anmpbunt of danmages
incurred by the Conpany as a result of the Conmpany’s renoval of
M. Reis and M. Katz. To the contrary, defendant’s expert
David H dusman, CPA testified that Waver Nut Conpany suffered
no danages as a result of the firing of M. Reis and M. Katz.
The parties in this case agree that Pennsylvania does not permt

an award of danmges that are nerely specul ative. Burtch v. Ganz,
366 B.R 414, 443 (Bankr. E.D.Pa. 2007) citing Werther v. Rosen,
2003 W 1861579 at *3 (Phila.Ct.ComPl. Apr. 2, 2002) (Sheppard,
J.). For the follow ng reasons, | conclude that the testinony of
M. Katz was purely speculative and that the expert opinion of
M. dusman was credible and persuasi ve.

M. Katz testified regarding his |ay opinion regarding
t he econom c prospects of Waver Nut Conpany and its expected
performance with M. Reis and M. Katz involved in its
managenent. | found M. Katz’s |ay opinion unpersuasive. It was
based upon specul ati on, such as his projections of (1) a 15%
i ncrease in Conpany sal es each year; ™ (2) a renegotiation of the
Mer chant Banki ng and Cor porate Devel opnent Agreenent to provide
an increase in the contractual incone paid by the Conpany to both
Messrs. Reis and Katz; (3) funds sufficient to buy back the rea
estate sold to M. Roberts; and (4) the increase in value of that
real estate.

Mor eover, | found unpersuasive M. Katz' s nethod
of calculating lost profits because it was based upon his

11

| note that the testinmny of Mchael Reis Sr. on this sane point
was in conflict with that of M. Katz. M. Reis testified that he expected a
sal es growth of approximately 3% per year.



specul ative projections of what the Conpany’ s earni ngs woul d have
been in the years 2003-2008 if plaintiffs had been invol ved; and
because of his failure to deduct fromthe figures the nornal
operati ng expenses of the Conpany. | found the testinony of M.
Kat z on the issue of danmages to be self-serving and unconvi nci ng.

To the contrary, | found persuasive the testinony of
defendant’ s expert Certified Public Accountant David H @ usnan.
In particular, | concluded that the Conpany had significant

expenses related to the enploynent of M. Reis and M. Katz, the
enpl oyment of the additional enployees hired by them and the cost
of the KBK financing. Mreover, the actual financial statenents
of the Conpany indicate that the Conpany | ost noney whil e under
the stewardship of Messrs. Reis and Katz and nade noney after
they were fired. Specifically, while the Conpany’s sales were
not as great in 2004-2006, the Conmpany showed an i ncreased profit
in each of those years.

Thus, based in part on the testinony of M. d usnan,
the financial statenents of Waver Nut Conpany, and ny assessnent

of the testinony of M. Katz, | conclude that plaintiffs failed
to establish by a preponderance of the evidence that Waver Nut
Conpany suffered any damage at all. | fact, | conclude that

Weaver Nut Conpany financially prospered after the firing of M.
Reis and M. Katz.

Accordingly, | conclude that plaintiffs, as assignees
of the rights of Waver Nut Conpany, have not proven by a
preponderance of the evidence that defendant Barl ey Snyder
breached a fiduciary duty owed to Waver Nut Conpany. Hence, |
enter judgnent on this aspect of Count | of plaintiffs Amended
Conpl aint in favor of defendant Barl ey Snyder and agai nst
plaintiffs Reis and Katz, as assignees of the rights of Waver
Nut Conpany.

Al di ng _and Abetting

Count | of plaintiffs’ Anmended Conplaint contains a
claimof aiding and abetting the breach of a fiduciary duty
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brought by plaintiffs Katz and Reis, both individually and as
assi gnees of the clainms of the Conpany. Specifically, plaintiffs
assert that defendant Barl ey Snyder aided and abetted the breach
of fiduciary duties owed by E. Paul Waver, IIl to plaintiffs
M chael Reis, Sr. and Lawence J. Katz, individually as
shar ehol ders of Weaver Nut Company. |In addition, plaintiffs
claimthat defendant aided and abetted M. Waver in breaching
fiduciary duties owed to the Conpany. | note that plaintiffs
have not asserted exactly what fiduciary duties M. Waver
al l egedly violated. However, based upon the evidence presented
at trial, | amable to divine plaintiffs’ intent.

Def endant contends that there is no evidence that M.
Weaver breached any fiduciary duty to M. Reis and M. Katz or to
t he Conpany. In addition, defendant contends that there is no
evi dence that Barley Snyder had know edge of any breach of
fiduciary duties by M. Waver or that it substantially assisted
or encouraged himto do so.

For the follow ng reasons, | conclude that E. Pau
Weaver, |1l did breach his fiduciary duties to both M. Reis and
M. Katz, as well as his fiduciary duties to the Conpany.
However, | conclude that plaintiffs have not proven by a

preponderance of the evidence that Barley Snyder either had
know edge of the breach or provided substantial assistance or
encour agenment to M. Waver.

The el enents that nust be proved in order to naintain a
claimfor aiding and abetting a breach of fiduciary duty are:
(1) a breach of a fiduciary duty owed to another; (2) know edge
of the breach by the aider and abettor; and (3) substanti al
assi stance or encouragenent by the aider and abettor in effecting
that breach. Pierce v. Rossetta Corporation, 1992 U S. D st.
LEXI S 9065 (E.D. Pa. June 15, 1992)(Dubois, J.); Koken v.
St ei nberg, 825 A 2d 723 (Pa. Conmw. 2003).

A director of a corporation stands in a fiduciary
relation to the corporation and has a | egal obligation to the
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corporation to performhis duties as a director in good faith and
in a manner he reasonably believes to be in the best interest of
t he corporation. The director must use such care, including
reasonabl e inquiry, skill, and diligence, as a person of ordinary
prudence woul d use under simlar circunstances. See 15 Pa.C. S. A
§ 1712(a).

In addition, “[a] director shall not be considered to
be acting in good faith if he has know edge concerning the matter
in question that would cause his reliance to be unwarranted.

15 Pa.C. S.A. 8 1712(b). Inherent in the fiduciary duties owed by
a director are a duty of loyalty, of good faith and to avoid
sel f-deal i ng.

E. Paul Waver, |11, was the sole director of Waver
Nut Conpany. As such, he owed fiduciary duties to the
corporation. In ny Findings of Fact above, | conclude that M.

Weaver falsely stated to Barley Snyder that M. Reis and M. Katz
were not sharehol ders of the Conpany. M. Waver, as President
and sole director would have actual know edge of the corporate
tax returns filed for tax years 2001 and 2002 that clearly show
that both M. Reis and M. Katz were shareholders for the
pur poses of the federal inconme tax laws in both of those cal endar
years. Thus, it was a false statement by M. Waver to tel
Barl ey Snyder that plaintiffs Reis and Katz were not
sharehol ders. This fal se statenent violates the duty of good
faith as well as the intent of 15 Pa.C.S. A 8§ 1712(b). Mbreover,
| find that M. Waver signed both plaintiffs share
certificates, and that his statenents to the contrary were fal se.
| also conclude that, in addition to his stated purpose
of protecting Waver Nut Conpany from Messrs. Reis and Katz, M.
Weaver was al so acting in his owm self-interest and violating his
duty of loyalty to both the corporation and its sharehol ders.
Thus, | conclude that E. Paul Waver, |11, did breach a fiduciary
duty owed to M. Reis and M. Katz, individually and to Waver
Nut Conpany.
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Regardi ng the second el enment of a claimfor aiding and
abetting a breach of fiduciary duty, | conclude that Barley
Snyder had no know edge of the breach of fiduciary duties by M.
Weaver. Specifically, plaintiffs have failed to establish by a
preponder ance of the evidence that Barley Snyder had any such
know edge. M. Weaver falsely stated to Barley Snyder that
Messrs. Reis and Katz were not sharehol ders. Barley Snyder
attenpted to investigate this assertion but was unable to confirm
or deny the assertion. Even when presented with the assertion of
stock ownership by Messrs. Reis and Katz, Barley Snyder was still
not able to confirmthis because plaintiffs had secreted the
corporate books and records away from the Conpany.

However, M. Waver was not acting solely in his own
interest. His actions reveal that the term nation of M. Reis,
M. Katz and the Merchant Banki ng and Corporate Devel opnent
Agreenent was in the Conpany’s best interest. This conclusion is
supported by the testinony of M. Miusso, M. Underhill and M.

d usman which | found persuasive and credible. Mre
specifically, Waver Nut Conpany performed better after the
term nation of Messrs. Reis and Katz than while they were

i nvolved with the Conpany. Accordingly, | conclude that Barl ey
Snyder had no know edge of the breach of fiduciary duties by E.
Paul Weaver, 111.

Next, whether the actions of Barley Snyder can be
viewed as giving substantial assistance or encouragenent to M.
Weaver in effecting the breach is a nore difficult question. The
firms actions in aid of M. Waver and the Conpany did result in
the term nation of the enploynent of M. Reis and M. Katz.
However, it did not termnate any rights they each had as
sharehol ders. Those rights remained in effect until they both
returned any shares they possessed to the Wavers and t he Conpany
as a result of their Settlenent Agreenent. Under that agreenent,
plaintiffs were conpensated for all their rights as sharehol ders
and their contract rights pursuant to the Merchant Banking and
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Cor por at e Devel opnent Agreemnent .

Because Barl ey Snyder was not aware of any breach of
fiduciary duties on the part of M. Waver, and because its
conduct did not fall outside the normal provision of |egal
services to either the Wavers or the Conpany, | concl ude that
Barl ey Snyder did not provide substantial assistance or
encouragenent in effecting the breach by M. Waver. Stated
differently, Barley Snyder did nothing to encourage M. Waver to
falsely state the status of sharehol ders in Waver Nut Conpany,
or to assist himin doing so.

Accordingly, | conclude that plaintiffs have failed to
prove by a preponderance of the evidence their clains of aiding
and abetting the breach of a fiduciary duty, either individually,
or as assignees of the claimof the Conpany. Thus, | grant
judgment in favor of defendant Barley Snyder and agai nst
plaintiffs on that count.

Pr of essi onal Negligence

In Count I, plaintiffs’ Amended Conplaint alleges a
cause of action for professional negligence against defendant
Barl ey Snyder in its representation of the Conpany, brought by
plaintiffs Reis and Katz as assignees of the rights of the
Conpany. Specifically, plaintiffs allege that Barley Snyder had
a conflict of interest in representing both M. Waver and the
Conpany and that this conflict caused harmto the Conpany.

More specifically, the Conpany asserts that Barley
Snyder did not exercise adequate due diligence in determning
whet her a conflict of interest would occur and all eges that
attorneys of ordinary skill and know edge woul d have done so.
Furthernore, plaintiffs contend that because of defendant’s
negl i gence, the Conpany was damaged and that defendant’s

negl i gence was the proxi mate cause of the
Conpany’ s damages. Defendant denies these allegations.

There are three el enents of a cause of action for
prof essi onal negligence: “(1) the enploynent of the attorney or
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ot her basis for his duty to act as an attorney; (2) the failure
of the attorney to exercise ordinary skill and know edge; and

(3) that such negligence was the proxi mate cause of damage to the
plaintiff.” lbn-Sadiika v. Reister, 380 Pa.Super. 397, 403,

551 A 2d 1112, 1115 (Pa. Super. 1988)(citations omtted). Expert
testinmony is required to establish the rel evant standard and

whet her defendant conplied with that standard. Lentino v. Fringe

Enpl oyee Plans, Inc., 611 F.2d 474, 480 (3d Gr. 1979) citing
Chandl er v. Cook, 438 Pa. 447, 265 A.2d 794 (1970); Lanbert v.
Soltis, 422 Pa. 304, 221 A 2d 173 (1966).

Here both plaintiffs and defendant proffered the
testinony of expert w tnesses on the issue of whether Barley
Snyder conmmitted professional negligence in its representation of
Weaver Nut Conpany. Plaintiffs offered the testinony of
Prof essor Ceoffrey C. Hazard, Jr., who was qualified as an expert
in the field of standards of professional |egal conduct.

Def endant offered the testinony of Thomas G W/ kinson, Jr., who
was qualified as an expert in the field of |awer professional
standards. Both experts come to the court with very inpressive
credentials and both were very know edgeabl e and hel pful in their
presentations to the court.

Prof essor Hazard opined that the rel ationship between
t he Weavers and Weaver Nut Conpany on one hand, and Messrs. Reis
and Katz, together with Summt Private Capital G oup, on the
ot her was one of a joint venture. | disagree.

Because Weaver Nut Conpany was an exi sting Conpany and
because M. Reis and M. Katz did not share control of the
Conpany with M. Waver, the parties cannot be deened to have
been involved in a joint venture.

To constitute a joint venture, certain factors are
essenti al :

1) each party to the venture nust nake a
contribution, not necessarily of capital, but by
way of services, skill know edge, materials or
noney;
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2) profits nust be shared anong the parties;

3) There nust be a joint proprietary interest and a
ri ght of mutual control over the subject matter of
the enterprise; [and]

4) Usually, there is a single business transaction
rather than a general and continuous transaction.

Keeler v. International Harvester Used Truck Center,
317 Pa. Super. 244, 246-247, 463 A 2d 1176, 1178 (Pa. Super. 1983)
citing McRoberts v. Phelps, 391 Pa. 591, 138 A 2d 439 (1958).
Here, the Merchant Banki ng and Corporate Devel opnent
Agreenent specifically provided that M. Reis and M. Katz did
not have the nmutual right of control the subject matter of the
enterprise (the Conpany). Moreover, the venture was limted to
si ngl e endeavor or transaction but would continue for an
unspecified and indefinite tine period. Thus, | conclude that
the rel ationship between the Wavers, Waver Nut Conpany, M.
Reis, M. Katz and Summt Private Capital G oup was not a joint
vent ure.

The professional standards of due care which Professor
Hazard opi ned were breached by defendant | awers, were the
standards applicable to commercial |awers representing clients
involved in a joint venture. Because the factual basis for
Prof essor Hazard’ s opinions was that the relationship of the
parties was a joint venture, and because | have rejected that
factual premse, | do not credit Professor Hazard s opinions. As
aresult, I conclude that plaintiffs have not sustained their
burden of proof on this claim

On the other hand, | conclude that there is a
sufficient factual basis to support the opinions of Attorney

W | ki nson that Barley Snyder did not breach the applicable
standard of professional care under the circunstances of this

case. | found his opinions to be both credible and persuasive.
As a result | find that defendant did not fail to exercise
reasonabl e professional skill and knowl edge in its representation
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of Weaver Nut Conpany.

As noted above, | have already concl uded regarding
plaintiffs’ claimfor breach of fiduciary duty that defendant
Barl ey Snyder did not operate under a conflict of interest inits

representation of Weaver Nut Conpany. Moreover, | concluded that
there were no damages. Thus, notw thstandi ng the expert
testinony provided by the parties, | conclude that plaintiffs

have not established by a preponderance of the evidence that
def endant Barl ey Snyder conmitted professional negligence inits
representati on of Weaver Nut Conpany.
Accordingly, | grant judgnent in favor of defendant and
against plaintiffs on Count Il of plaintiff’s Anended Conpl ai nt.
Tortious Interference Wth Contractual Relations

Count 1V of plaintiffs’ Amended Conpl aint avers a cause
of action for tortious interference with contractual relations
brought by plaintiffs Reis and Katz as assi gnees of the Conpany.
Plaintiffs aver that defendant acted outside the normal scope of
the attorney/client relationship based upon a conflict of
interest in representing both the Weavers and the Conpany and
because of Barley Snyder’s own self-interest in obtaining |arge
attorneys’ fees in representing the Conpany.

Def endant denies plaintiff’s contentions.

To state a claimfor tortious interference with
contractual relations a plaintiff nust allege: (1) the existence
of a contract; (2) purposeful action by the defendant
specifically intended to harmthe existing relation; (3) absence
of privilege or justification on the part of the defendant; and
(4) actual |egal damage as a result of defendant’s conduct.

CAT Internet Services, Inc. v. Magazines.com lInc.,

2001 U.S.Dist. LEXIS 8 at *14 (E.D. Pa. Jan. 4, 2001)(Padova, J.)
citing Shiner v. Moriarty, 706 A 2d 1228, 1238 (Pa. Super. 1998).
Pennsyl vania | aw recogni zes a tortious interference claimonly
where defendant has interfered with a plaintiff’s contract with a
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third party. Center for Concept Devel opnent, LTD., v. Godfrey,
1999 U.S.Dist.LEXIS 3337 at *6 (E.D.Pa. Mar. 23, 1999)
(Hutton, J.).

Def endant contends that plaintiffs cannot prevail
because the actions of an attorney who is acting to protect the
| egal interests of his client are privileged for purposes of a
claimfor tortious interference with contractual relations.

Plaintiffs aver that defendant’s actions were not
privileged with respect to the Conpany. Specifically, plaintiffs
as assi gnees of the Conpany, allege that because Barl ey Snyder
represented both M. Waver and the Conpany, it was required to
ensure that it did not harmthe contractual relations of either
of its clients. Plaintiffs allege that what M. Waver believed
to be in his interest was not in the interest of the Conpany.

Regarding the elenments of this tort, it is clear that
there was a contract (the Merchant Banki ng and Corporate

Devel opnent Agreenent). Thus, plaintiffs have
satisfied the first element of their claim

Next, plaintiffs nust prove that there was purposefu
action by the defendant specifically intended to harmthe
existing relation. As noted above, plaintiffs Reis and Katz sit
in the shoes of the Conpany based upon the assignnment of the

Conpany’s rights. “It is hornbook |law that a party...to a
contract cannot interfere with its own contracts.” Godf r ey,

1999 U. S.Dist.LEXIS 3337 at *6-*7. It is as equally well-settled
that a corporate entity and its agents are not distinct parties
for contracting purposes because a corporation is a creature of
| egal fiction which may only act through its officers, directors
and agents. Godfrey, 1999 U S. Dist. LEXIS 3337 at *7.

Therefore, a corporation’s agents cannot tortiously
interfere with the corporation’s contracts when the agents’

conduct occurs within the scope of enploynent. Labal oki e v.
Capital Area Internediate Unit, 926 F. Supp. 503, 509 (M D. Pa.
1996) (Ranbo, J.)(Citations omtted). |In addition, attorneys are
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normal |y recogni zed as agents for their clients and are deened to
be the same party as their clients when performng their duties
as lawyers within the course and scope of that representation.
See e.qg. Heffernan v. Hunter, 189 F.3d 405, 413 (3d Cr. 1999).

Here, | have already concluded that defendant Barl ey
Snyder did not act under a conflict of interest and that the
representation of both the Wavers and Weaver Nut Conpany was
proper. Thus, Barley Snyder was an agent of Waver Nut Conpany
when it, pursuant to its clients directive, sought to term nate
t he Merchant Banki ng and Corporate Devel opment Agreenent.
Because plaintiffs sit in the shoes of Waver Nut Conpany as
assignees and Barl ey Snyder sits in the shoes of Waver Nut
Conpany as its agent, Waver Nut Conpany cannot tortiously
interfere with its own contract.

Def endant did not take any purposeful action
specifically intended to harmthe existing relation. Rather, it
was the Conpany that took the action. Because the Conpany is the
equi valent of the plaintiffs for this purpose, plaintiffs have
failed to prove the second el ement by a preponderance of the
evi dence.

Regarding the third el enent of privilege or
justification, “[c]ourts have recognized a broad privil ege which
protects attorneys from being sued by third parties as a
consequence of the advice they give their clients in good faith.”
Trustees of the International Brotherhood of Electrical Wrkers
Local 98 Pension Plan v. Aetna Casualty & Surety Conpany,

1998 U.S. Dist. LEXIS 14605 at *9 (E D.Pa. Sept. 14, 1998)

(Wal dman, J)(Citations omtted.) However, there are limts to
the privilege when “the attorney’s conduct consisted of ‘self
interested activity beyond the proper scope of the practice of
law.” 1998 U. S. Dist. LEXIS 14605 at *10.

In this case, | have already concluded that defendant
did not operate under a conflict of interest. Moreover, if it is
true that an attorney acts in self-interest if he accepts a
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client who has the ability to pay for the attorney’s services,
then every attorney/client relationship would be marred by the
attorney’s self-interest, except in those cases taken by on a pro
bono basis. Here, plaintiffs have provided no evidence that

def endant Barl ey Snyder acted inappropriately in any way during
its representation of Waver Nut Conpany.

Moreover, | conclude that Barley Snyder was justified
and privileged to give Waver Nut Conpany advice regarding the
Mer chant Banki ng and Cor porate Devel opnent Agreenent, including
opi ni ons regardi ng the negative consequences of termnating the
agr eenent .

Accordingly, | conclude that defendant was both
justified and privileged in the actions and advice it provided
during the representation of Weaver Nut Conpany.

Finally, on the issue of danages, as noted above, |
conclude that plaintiffs have not proven any danamges by a
preponderance of the evidence. Specifically, with regard to this
claimfor tortious interference with contractual relations
agai n conclude that Waver Nut Conpany was better off w thout the
Mer chant Banki ng and Cor porate Devel opnent Agreenent. Thus, the
Conmpany was in no way danaged.

Accordingly, | grant judgnent in favor of Barley Snyder
and against plaintiffs Reis and Katz as assignees of the Conpany
on Count IV of plaintiffs’ Anmended Conpl aint.

Breach of Contract

Count VI of plaintiffs’ Amended Conpl aint all eges
breach of contract for the professional services rendered by
Barl ey Snyder to Weaver Nut Conpany, brought by plaintiffs Reis
and Katz in their capacity as assignees of the rights of the
Conpany. Specifically, plaintiffs assert that defendant breached
the contract by operating under a conflict of interest in the
dual representation of the Wavers and the Conpany.

The el enents of a breach of contract clai minclude:

(1) the existence of a contract, including its essential terns;
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(2) a breach of a duty inposed by the contract; and (3) resultant
damages. CGorski v. Smith, 812 A 2d 683 (Pa. Super. 2002).

Al t hough defendant did not produce a witten representation
agreenent, nevertheless tha parties’ course of dealing clearly
establish that they had an attorney-client relationship. See
Meyers v. Sudfeld, 2007 W. 419182 (E.D. Pa. Feb. 2, 2007)

(Padova, J.).

A claimfor breach of the attorney-client agreenent

is a contract claimand the attorney’s liability
inthis regard will be based on the terns of that
contract. Thus, if an attorney agrees to provide
his or her best efforts and fails to do so an
action will accrue. O course an attorney is by
inmplication agreeing to provide that client with
pr of essi onal services consistent wth those
expected of the profession at |arge.

Bailey v. Tucker, 533 Pa. 237, 251-252, 621 A 2d 108, 115
(Pa. 1993).

Here, plaintiffs have established the existence of a
contract. Defendant does not dispute that it was hired to
perform services for Waver Nut Conpany. However, plaintiffs’
sole contention is that the services provided by Barley Snyder to
t he Conpany were provided whil e defendant was operating under a
conflict of interest. | have previously determ ned above that no
conflict of interest was present during the representation of
Weaver Nut Conpany. Thus, | conclude that there was no breach of
any duty owed to the Conpany.

Moreover, | also determ ned that the Conpany has not
suffered any damages in this case. Hence, the final elenent is
not satisfied.

Thus, because plaintiffs have failed to prove by a
preponderance of the evidence that there was either a breach of a
duty inposed by the contract at issue or any danages resulted
therefrom | conclude that plaintiffs fail to prove a cause of
action of breach of contract.

Accordingly, | grant judgnent in favor of
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def endant Barl ey Snyder and against plaintiffs Reis and Katz

in their capacity as assignees of the rights of Waver Nut

Conpany on Count VI of plaintiffs’ Anmended Conpl ai nt.
CONCLUSI ON

For the reasons expressed above, |I find in favor of
def endant Barl ey, Snyder, Senft & Cohen and against plaintiffs
M chael Reis, Sr. and Lawence J. Katz, individually, and as
assi gnees of the rights of Waver Nut Company on Counts I, II, 1V
and VI of plaintiffs’ Amended Conpl aint. *?

12 Al'l other counts of plaintiff’s Arended Conpl aint were dism ssed
by my Order and Opinion dated March 30, 2007 and anended April 2, 2007

granting defendant’s notion to dismiss.
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